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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 71-1059 
Criminal No. 717-70 


GARY E. CALDWELL, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


I 


On Appeal from Judgment of Conviction in the United 
States District Court for the District of Columbia 


em 


BRIEF FOR APPELLANT 
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INTRODUCTORY NOTE REGARDING TRANSCRIPT 
REFERENCES 


References in this brief to the transcript of the [trial 


held on July 13 and 14, 1970, shall be as follows: Tr., (pag )- 


References to the transcript of the oral argument and 


ruling on appellant's Motion For A Lineup, held on July 7, 1970, 


shall be as follows: Motion For A Lineup, Tr. (page) - 
References to the transcript of the Pretrial Hearing held 


on May 26, 1970, shall be as follows: Pretrial Hearing, Tr. (page). 


STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether the District Court erred in permitting the 
daughter, Mrs. Millard, to give an in-court identification of the 
appellant after the prior illegally suggestive "one man show-up" 
when, two months after the crime, she was asked by the police to 


identify appellant as the robber while appellant was under armed 


police guard, in handcuffs, and she knew her own mother (who was 


present) had previously identified appellant as the robber. 

2. Whether the District Court erred in failing in the 
circumstances of this case, to grant appellant's pretrial Motion 
For A Lineup, in which appellant requested that the two complaining 
witnesses who had not attended a lineup be permitted to attend one 
so the Court could have a more objective idea as to whether the 
complaining witnesses could identify him as the alleged robber. 

3. Whether, in the circumstances of this case, either of 
the foregoing errors was So "harmless" that appellant's convictions 


should not be reversed. 


This case has not previously been before this Court. 


REFERENCE TO PARTIES AND RULINGS 


The Court's attention is respectfully directed to: 


(1) The oral ruling of United States District Judge 


Howard F. Corcoran's pre-trial ruling of July 7, 1970, after 


oral argument, denying appellant's Motion For A Lineup (July 7, 


1970, Tr. 7-8); 


(2) The oral ruling of the same judge, on July 13, 1970, 


during the trial, after a Wade-Gilbert-Stovall type hearing, that 
Mrs. Paullette Yvonne Millard would be permitted to make an in-court 
identification of appellant as the alleged robber despite the 
"overly-suggestive" one-man show-up held two months after the 


robbery (Tr. 65-67); and 
| 
(3) The oral ruling of the same judge at the Pretrial 
| 
Hearing of May 26, 1970, denying appellant's motion that the trials 


on each of the two counts of the indictment be severed. 


The grounds for none of these rulings were set forth in 


writing. 


There are no other parties to this litigation. 
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STATEMENT OF THE CASE 


A. Nature of Case, Course of Proceedings and 
Disposition Below 

On March 18, 1970, the appellant, a steadily-employed 24 
year-old black auto mechanic with no prior criminal record, was 
in the laundromat washing his work clotnes with soap powder just 
purchased next door at a High's store, when he was arrested for 
allegedly robbing that High's store the previous January 22 and 
February 2 of about $30 and $25 respectively. He was arrested 
in the laundromat on the identification by Mrs. Mary Ann Body, 
a witness to one of the two robberies, and taken by the police, 
under armed guard and in handcuffs, to the rear of the adjacent 


High's store where he was identified in a "one-man show-up" by 


Mrs. Body's daughter, 2 witness to the other robbery, who knew 


that her mother had jdentified appellant as the robber and that 
he had been arrested by the police for the crime. 

Appellant was subsequently taken to the police station and 
booked. Six days later, on March 24, 1970, at a formal lineup, 
the only witness to both robberies andthe:person closest to the 
robber at both robberies, Mrs. Sarah Ethridge, failed to identify 
appellant as the robber. No other witness or potential witness 


attended the lineup. 


| 
| 
On April 28, 1970, the Grand Jury indicted appellant on two 


counts of robbery in violation of Section 22-2901 of the District 
of Columbia Code. 

On May 6, 1970, a Pretrial Hearing was held in the District 
Court. An oral motion for a severance of trial on the two counts 
was made and was denied by the Court (Pretrial Hearing, rr. 1-3). 

On July 6, 1970, appellant filed Motion For A Lineup, requesting 
that the complaining witness* be permitted to make an identification 
of the appellant in a lineup, so as to "cure" any questions about 
the adequacy of the identification and the ability of the complaining 
witnesses to identify appellant as the robber. This Motion was 


opposed by the Government. After oral argument before the District 


Court on July 7, 1970, the Motion was denied, and exception taken 


(Motion For a Lineup, Tr. 7-8). 
At the trial, held on July 13-14, 1970, a Wade-Gilbert-Stovall 
hearing was held outside the presence of the jury. The District Court 


concluded that the identification by the daughter, Mrs. Millard, when 


appellant was in handcuffs in the rear of the High's store after his 


— 


At first, appellant's counsel below understood that there was 

only one complaining witness. By the time of the oral! argument on 
the Motion, he had learned there might be two (Motion For A 
Lineup, Tr. 4)- 


=6— 


. identification by her mother and his arrest, was the result of an 


“overly suggestive" one-man show-up (Tr. 65), and that the daughter, 


y Mrs. Millard, would not be permitted to testify as to her out-of-court 


identification. However, the Court denied appellant's request 


a 
‘ that Mrs. Millard be barred from identifying appellant in court 
a 


(Tr. 64-67). 


= 
~ At the trial, both Mrs. Millard and her mother, Mrs. Body, 
¢ 


identified appellant as the robber* and the jury returned a verdict of 


7 guilty on both counts. On January 6, 1971, appellant was sentenced 


to a prison term of six months to five years on each count, the 


sentences to run concurrently. 


B. The Relevant Facts 


a 
Other than the identification testimony, there was no evidence 


connecting appellant with the crimes, which he steadfastly denied at 


the time of his arrest, in his testimony at the trial and at all other 


times. The only evidence allegedly connecting appellant with the crime 


was the testimony of two High's store employees, mother and daughter, 


g witnessed the first robbery and the mother having 


Another store employee, who was the only 


' the daughter havin 
3 witnessed the second. 


ro witness who was present at both robberies, failed to identify 


appellant as the robber either at a lineup or in court. Neither the 


° mother nor the daughter viewed a lineup. These were the only 
a a“. 


* Appellant testified in his own defense; there were other witnesses 
e prosecution and the defense. 


e joleoime PD) 


j= 


witnesses to the crimes who testified, and were all presented by the 
Government. The following Statement of the Case is pesed on their 
testimony and that of the arresting officers except where expressly 
stated otherwise. 

During the evenings of January 22, 1970, and ey 2 1970, 
a man wearing a green army jacket with a hood attached to it, robbed 
the High's store at 1548 First Street, S. W., een: D. C. On 
both occasions, the hood, which was an integral part of the jacket, 
was tied so that his entire face was visible. He wore no mask. He 
had a hand in his pocket as if he had a gun, although no weapon was 
ever exhibited. He asked a store employee for the Se and was 
given it from the cash register, about $30 on the first occasion 
and about $25 on the second. He then left. The store was well-lit 


| 
on each occasion and the robberies each took several minutes 


(Tr. 6-9, 12-15, 29-31, 37, 74-77, 78-79, 95-97, 114-116, 117-120, 


121). 

Mrs. Sarah Ethridge, 2 High's employee, was noon on both 
occasions. On both occasions she was the one who gave the money 
to the robber, so that on each occasion she was closer to him than 
anyone else (Tr. 107, 115, 127). She testified she had never seen 


the robber in the store before, although she had worked there for 


two years before the robbery (Tr. 120, 122).* 

Six days after appellant's arrest, Mrs. Ethridge attended a 
lineup at which appellant was present, but she failed to identify 
appellant as the robber (Tr. 123, 127, 143-144). At the trial, Mrs. 
Ethridge was neither asked to identify appellant as the robber nor 
did she do so. She did testify that the same person committed 
both robberies (Tr. 121). 

Mrs. Mary Ann Body, and her daughter, Mrs. Paullette Yvonne 
Millard, were also High's employees. Mrs. Millard witnessed only 


the first robbery and Mrs. Body witnessed only the second. They were 


the only witnesses who identified appellant as the robber, and they 


came to make their identifications in the following manner: 
Sometime after the two robberies occurred, the police "staked 
out" the store with police officers in the guise of employees 


(fr. 101, 131, 133, 135, 137). On the evening of March 18, 1970, 


— 


*Significantly, Mrs. Body, the manager of the store and who worked 
there most of the time, also testified that she had never seen 
the robber before (Tr. 36, 105, 109, 112). But Mrs. Millard and 
appellant testified that appellant had been a customer in the 
store on a number of occasions prior to the robbery, even though 
Mrs. Millard never told the police that the robber had been a 
customer (Tr. 22-23, 81, 83-84, 112, 177-178, 194-195). 
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from six to eight weeks after the robberies, appellant, who lived in 
the neighborhood, came into the store to buy some soap powder. He 
had no disguise or face covering. He purchased the a0 powder from 
Mrs. Body, who was on duty at the time (Tr. 32, 101-102). When he 
was leaving the store, Mrs. Body turned to Police officer Elizabeth 
Ann Hines, who was dressed as a store employee (Tr. 131), and “tried 
to point out to her that [appellant] was the one who robbed [me] " 
(Tr. 32, 102). Apparently no effective pursuit was made, although 


appellant went only next door to the laundromat to wash his work 


clothes in the machine with the soap powder he had bought (Tr. 46, 


138-139 and appellant's testimony, Tr. 180-181). 


A little while later, appellant, not satisfied that his 


clothes were properly clean after the first washing, * returned to 

the High's store to purchase another packet of soap powder. Appellan 
approached the counter, where Officer Andrew J. Micklus, in plain 
clothes and looking like a customer, was talking with Officer 

Hines, in the garb of a store employee. Appellant politely inquired 


as to whether Officer Micklus (who he did not realize was a police 


| 
* Appellant was an auto mechanic and his clothes were, in his opinio 
still greasy (appellant's testimony, Tr. 180). 
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officer) was in line, and on being told he was not, went in front of 
him, purchased the soap powder and left the store (Tr. 32, 45, 102-104 
136). It is clear that appellant had no inkling of danger or 
suspicion, because for the second time that night he went next door 
to the laundromat and started the machine to wash his clothes 
(Tr. 45-46, 138-139 and appellant's testimony, Tr. 180-181). 
Meanwhile, the second time appellant was in the store that 
evening Mrs. Body again pointed out appellant to officer Hines 
as the one who had robbed her (Tr. 32, 45, 102-104, 132). Officer 
Hines relayed that opinion to Officer Micklus who got Officer Clinton 
who was in plain clothes in a car across the street, and the officers 
went into the laundromat, the last two armed with a shctgun and a 
service revolver, and arrested appellant. Officer Hines went back 
to the High's store and got Mrs. Bcuy, who, in the laundromat, 


again identified appellant as the robber (Tr. 32, 38-39, 45-46, 


449-51, 54, 103-104, 132-133, 136-139). 


Sometime during this period in the laundromat, appellant was 
handcuffed. He was also searched and no weapons found. Although 
the arresting officers had a car at the shopping center and there 
was no need to take appellant back to the High's store, they took 
appellant back to the High's store, where he was taken under armed 
guard into the rear room, in handcuffs (Tr. 19-20, 39-40, 47,. 50-51, 


139, 197-198). 
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Mrs. Body's daughter, Mrs. Millard, was also working in that 


High's store that night, and had been out on her “dinner break" 
during the foregoing events (tr. 9, 17, 19). She returned after the 
officers had left the High's store to arrest the appellant at the 
laundromat next door. Meanwhile, Officer Hines returned to get her 
mother to go to the laundromat to identify appellant (rr. 9, 17, 32, 
38, 202-203). Before her mother left with Officer Hines, Mrs. 
Millard was told by her mother that the man who robbed them was 
next door in the laundromat washing (Tr. 9, 18, 19). A few 
moments later, the officers and her mother returned to High's, 
bringing in appellant in handcuffs, and took him to the rear of 
the store. The officer then asked the daughter, Mrs. Millard, if 
she was able to identify appellant as the robber, and she identified 
him (Tr. 9, 18-20, 39, 53-54). : 

By coincidence, while the identification by Mrs. Millard 
was being made, appellant's brother, Melvin calawell, who lived 
in the same house as appellant (which was in the neighborhood) 

I 

came into the store to make a purchase. Mrs. Body noted the 
resemblance between appellant and his brother, and cold officer 
Micklus that she wasn't sure that it was appellant who had robbed 
her. Officer Micklus told her that “she better be certain or the 
man would not be held as the guilty party" (Tr. 200), whereupon she 


examined appellant more closely, noticed the small scar under his 


“A= 


eye, and confirmed her identification of appeliant (Tr. 40-41, 


109-110, 200-201, 206-208). Thereafter, appellant was transported 
to police headquarters and booked. 
Two additional facts are also significant: 
(1) The daughter, Mrs. Millard, testified at the trial 
that prior to the robbery she knew appellant as a customer in the 
store (Tr. 22-23, 81, 83)- She knew that appellant had shopped there 
Yet, at theo 


on many occasions before the robbery (Tr. 83-84).* Yet, at the time 


the police investigated the robbery, she never mentioned to the 


police that she recognized the robber as a customer or as someone 
from the neighborhood (Tr. 22-23, 81, 83-84) .** 
(2) The mother, Mrs. Body, testified that at the time of 


the robbery, she did not recognize the robber as someone who had 


——————— 


She also knew appellant well enough to tell the officers, at the 
time they arrested appellant, that appellant‘s “brother looks 
just like him but doesn't have the scar under his eye" (Tr. 20). 


It should also be noted that Mrs. Ethridge described the robber 
as having a cut “on the right eyelid” (Tr. 116) or “on his right 
eye" (Tr. 117. 124); Mrs. Millard described the robber as having 
a small scar “under the left eye" (Tr.16), “on his eyelid" 

(Tr. 16), and “underneath his right eye" (Tr. 79); and Mrs. Body 
described the robber as having a cut or scar “under his right 
eye" (Tr. 31, 98). 


. 2 


a 
2 


a ye-e * »y * * 
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been a customer of the store (Tr. 36, 105, 109, 112), and that the 


only time she saw appellant after the robbery was when she identified 


him to Officer Hines the night appellant was arrested.* Yet, Mrs. 


Body twice testified that when appellant's brother, Melvin Caldwell, 
by coincidence came into the store as a customer while appellant was 


being held in the rear of the store, she herself said "That's his 


brother" (Tr. 206, 208, emphasis supplied) - 
| 
Mrs. Sarah Ethridge, the only employee who was on duty at 


the time of both robberies, and who gave the money to the robber 
| 

and therefore was the closest to him on each occasion (Tr. 127), 
| 


was not in the High's store on the night of the arrest. Although 
she had worked in the store for two years prior to the robbery, she 
had never seen the robber in the store before the robbery (Tr. 


120, 122). 


| 
Six days after the arrest, Mrs. Ethridge attended a lineup 
where appellant was present and failed to identify him as the 
robber (Tr. 123, 127, 143-144). However, she did testify that it was 
| 
ee | 
* Mrs. Body also testified that as manager of the store, she worked 
in the store seven days a week, opening and closing it most of 
the time, and that she remembered the faces of regular customers. 
Both her daughter and appellant testified that appellant had been 


a customer of the store on 4 number of occasions (fxr. 22-23, 81, 
84, 112, 177-178, 194-195)- | 


| 
Mrs. Ethridge testified that she had never seen the robber before 
the robberies, although she had worked in the store for two years 


prior to the robberies (Tr. 120-122). 
| 
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» the same person who had robbed the store on both occasions (Tr. 118, 


¢ 
120). 
” 


Neither Mrs. Body ner Mrs. Millard ever attended any Lineups 


(Tr. 23, 41, 143). 


In a conscientious effort to reduce any question about the 


Z adequacy of the identification by Mrs. Body and Mrs. Millard, 


* appellant made a pre-trial Motion For A Lineup (Motion For A 


Cad 


Lineup, filed July 6, 1970), requesting that these two witnesses 


* be permitted to view appellant at 4 formal lineup. The Government 


* 
y. opposed the motion, and it was denied by the District Court (Motion 


* For A Lineup, Tr. 1-7)- 


rs At the trial,presided over by the same judge that ruled on 


* the Motion For A Lineup, the Court held a Wade-Gilbert-Stovail 


a 


a type hearing out of the presence of the jury (Tr. 5-67), at which 


¢ Mrs. Millard, Mrs. Body, Officer Micklus and the appellant testified. 


% 
@ The Court ruled that the identification the daughter, Mrs. Millard, 


¢~ made of appellant on March 18 in the rear of the High's store “when 
? 
« he was brought in and handcuffed...in the company of a couple 


% policemen and being prodded by the mother, I think that is probably 
.- 
« smewhat over-suggestive" (Tr. 65,66). However, he ruled only that 


* he would exclude testimony by the daughter, Mrs. Millard, concerning 
a 


« her pretrial identification in the rear of the High's store, and 
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denied appellant's request that her in-court identification be 


excluded as having been based so extensively on the illegal 
~« confrontation (Tr. 64-65). : 

At the trial, Mrs. Millard, the daughter, was the oa, witness 
who identified appellant as the person who committed the robbery of 
January 22. Mrs. Body, the mother, was the only witness who 
‘3aentified appellant as the person who committed the robbery of 
February 2. Mrs. Ethridge, who was the only other witness present at 
both robberies, and with the closest opportunity to view the robber, 
‘failed to identify appellant as the robber, although she testified 
‘that it was the same person who committed both robberies, there 
was no other evidence presented at the trial to connect appellant with 
the robberies, other than the identification testimony of the 
witnesses. 

Appellant has at all times denied committing either robbery 
' (Tr. 188-189).* His uncontested testimony, or testimony of witnesses 
presented by him, showed that he is an auto mechanic who earned from 


‘about $100 to $250 per week (Tr. 167, 176-177); that he had been 


See also Pretrial Conference, 
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denied appellant's request that her in-court identification be 


excluded as having been based so extensively on the illegal 


. confrontation (Tr. 64-65). 


o 


at the trial, Mrs. Millard, the daughter, was the only witness 
who identified appellant as the person who committed the robbery of 
January 22. Mrs. Body, the mother, was the only witness who 
identified appellant as the person who committed the robbery of 
February 2. Mrs. Ethridge, who was the only other witness present at 


both robberies, and with the closest opportunity to view the robber, 


¢ 
- failed to identify appellant as the robber, although she testified 


el 


4 


iv 


a 


«4 


that it was the same person who committed both robbaries, there 
was no other evidence presented at the trial to connect appellant with 
the robberies, other than the identification testimony of the 
witnesses. 

Appellant has at all times denied committing either robbery 


(Tr. 188-189).* His uncontested testimony, or testimony of witnesses 


4~ presented by him, showed that he is an auto mechanic who earned from 


¢ 


} 


4 


a 


a 


about $100 to $250 per week (tr. 167, 176-177); that he had been 


* See also Pretrial Conference, Tr. 2 


4 
if ~ 
q 
‘@ 


Py 
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working regularly as an auto machanic since 1959 or 1960 except 
during the period he was in the Navy (Tr. 164-167, 171); that he 
had an excellent reputation for truth, honesty and veracity (tr. 
168-169, 172-173); that he lived a few blocks from the eights 
store and had patronized it from time to time, particularly to buy 
soap powder when he washed his work clothes next door at the 
laundromat (Tr. 177-178); that at the time of the robbery he 

lived alone* in an apartment in the same building where his mother 
and brother lived in a separate apartment (Tr. 150, 189-190); and 
‘that he owned an army-type jacket and while at first glance jit 
looked like the robber's, the complaining witnesses agreed that it 


was not the one worn by the robber (Tr. 89-90 (testimony of Mrs. 


Millard); 108 (testimony of Mrs. Body); 123-124 (testimony of Mrs. 


‘Ethriage); 150-151, 180, 183). 


Appellant did not offer any specific statement of his 


* | activities on the nights of the robberies, testifying that he had no 


\ja@ea where he was on those specific nights because nothing happened 


‘that would cause him to remember them (Tr. 178-179). His pattern 


of behavior during this period (prior to his marriage) was to work 


* Appellant was engaged at that time; he has since that time 
married and become the father of a girl (Tr. 188). 
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slate, go home, eat dinner and go to bed, except for seeing his 


and on 


or twice a week (she was going to school) 


e _. 
fiancee once 
oA 


weekends (Tr. 188, 189, 193-194) . 


-18- 
SUMMARY OF ARGUMENT 


1. This case presents a unique combination of circumstances 
which plainly establish that there was an overly-suggestive 
| 
"one-man show-up,” in violation of appellant's rights under the 


| 
Fifth and Sixth Amendments. It is also clear that the taint caused 


by his confrontation was such that the identification of appellant 
by a key witness should not have been permitted. Failure by the 
Court below to exclude that in-court identification, after being 
requested to so by appellant, requires reversal of the convictions. 
The only evidence that appellant was the person who robbed 
the High's store were the oral identifications by Mrs. Body, the 


‘mother, as to the second robbery, and by Mrs. Millard, the | 
| 


‘daughter, as to the first robbery. The only other eyewitness, Mrs. 

'Ethridge, who was the only person present at both robberies and who 

was closest to the robber at both, failed to identify appellant 

‘as the robber at a lineup or at the trial. Neither Mrs. Se 

‘nor Mrs. Millard ever attended a lineup. 
The undisputed evidence was that almost two months after the 

first robbery and six weeks after the second, appellant was identifi- 

fied by Mrs. Body; the: mother, as the robber and arrested ip a 


laundromat. However, he was not removed to police headquarters but 


' instead was brought back to High's under armed police guard, in 


a 
4 
- 
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handcuffs, where he was shown to Mrs. Millard, the daughter, who was 
* told that her own mother (who was present) had already identified 
Boeeedrarc as the robber. The police then asked Mrs. Millard to 
* sdentify appellant as the robber. 
These events occurred two months after the robbery witnessed 
by Mrs. Millard, and her mental picture of the robber was no longer 
CO 
. fresh. Furthermore, it is unlikely she ever had appellant in 
mind as the robber since she testified that she knew appellant as 
ea customer prior to the ‘robbery, but she never told the police after 
_ the robbery that the robber was a customer or that she knew hin, 
although the robber wore no facial disguise or mask.* 

There are in this case none of the factors the Courts had 
deemed significant so as to permit in-court identifications after 
va prior suggestive confrontation. The daughter did not accurately 

y describe the appellant to the police; the suggestive confrontation 


4 
es not occur while her memory of the crime was fresh; the 


eidentification necessary for purposes of making the arrest had 


i 


The two robberies were committed by an unmasked, undisguised robber. 
It is inherently incredible that a person like appellant, who 

lived in the neighborhood and was a customer of the store, and 
therefore readily identifiable, would have committed them, let 
alone that he would have continued to be a customer of the store. 


-20- | 


already been made by her mother and there was no valid purpose for 
the confrontation; there was no requirement of urgency in the 
confrontation; her own mother "prodded" her into making the 


| 
identification: she was presented only with appellant, and no others, 
| 


while appellant was under armed guard and in handcuffs; and she had 


‘made no prior identi ation appellant either in person or by 
| 
| 
photograph. 


1 =e rrose.LOr 
Clearly, under the facters the Courts have inaicated to be 


significant, the illegally suggestive confrontation was not’ “purged 
of the primary taint" sas to permit-the daughter to<make the 


eae : . ake Ain 1 no others, 
subsequent in-court identification. c 


while BPP En ordér to reduce the taint of the ene suggestive ae 


comfidritation, the appellant ete ered the District 


a pretrial lineup so Saas the BESCERSS Court . could. 


1a Sine 


have some‘ ‘me2e * Spjeetive jdea ‘of chether the compte witnesses. 


whoilad née “attended a prior Lineup (at which the only witness, ato 
botit rowperiee Had “failed to identify eee as the robber) 


coubd adéentify him as the robber. 


‘ -rict 
District Court. Tn. the. circumstances: ofithis cases sthaté Sag Bid 


on! aca | 


' dence Ss of a. fair trial--undertdue procéss‘df°law by 
Cour Ge 


Cre eS ere hazards of eyewitness: identif icat Leneand™ ci 


could 


witnesses 
sds gain ing 
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him simply to challenging, in a pretrial hearing, the admission of the 


identification testimony into evidence. 


3. Each of the errors made by the District Court was 
material to the resulting conviction of appellant on both counts of 
robbery. There is no question that the testimony of the daughter 
was very material to conviction of the first robbery, to which she 


was the only eye-witness who identified appellant as the robber. 


As to the second robbery, her testimony was also material 


because the Government used her testimony, together with Mrs. 
Ethridge's testimony that the same person committed both crimes, to 
support its contention that appellant was the robber. Without Mrs. 
Millarad's testimony, the jury would have had one witness (Mrs. Body) 
who identified appellant as the robber, and one witness (Mrs. 
Ethridge) who did not identify appellant though she saw the robber 
twice from a point closer than anyone else. Mrs. Millard's 
testimony clearly was material, and was used by the Government in 
its closing argument to convime the jury of appellant's guilt of 
both robberies. At the very least, the admission of Mrs. Millard's 


testimony was not “harmless error." 
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TRANSCRIPT REFERENCES FOR ARGUMENT I 


The Court's attention is respectfully directed to the | 


5-67 


81-84 


89-127 


130-141 


143-144 


177-183 


194-203 


205-208 
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BECAUSE OF THE OVERLY-SUGGESTIVE AND UNJUSTIFIED 
PRETRIAL "ONE MAN SHOW-UP," THE IN-COURT IDENTIFICATION 
OF APPELLANT BY MRS. MILLARD, THE DAUGHTER, SHOULD 
HAVE BEEN EXCLUDED. 


A. The Pretrial Identification By Mrs. Millard 
Was Violative Of Appellant's Rights. 


It is hard to conceive of a more suggestive and less justified 
pretrial confrontation in which an alleged perpetrator of a crime 
is displayed to his alleged victim for identification, than the 
one involved in this case. 

The evidence presented by the Government, which is in its 
material points undisputed, clearly showed that after appellant 
was identified by Mrs. Body in the laundromat next door, he was 
arrested there. Instead of removing him directly to police head- 
quarters, however, appellant was brought back to High's handcuffed 
and in the custody of three police officers; the daughter, Mrs. 
Millard, was informed that this was the man her own mother had 
just identified as the robber and whom the police, holding guns 
(including 2 shotgun), had arrested; and she, too, was then 
asked by the police officers to identify him under these clearly 
overly-suggestive conditions. 


Of course, appellant was deprived of his right to counsel 


under the Sixth Amendment at this significant confrontation with 


a material witness. United States v- Wade, 388 U.S. 218, 87 S.Ct. 
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1026 (1967); Gilbert v. State of California, 388 U.S. 263, 87 $.ct. 
1951 (1967); Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967 (1967) ; 


Clemons v. United States, 133 U.S. App. D.C. 27, 408 F.2d 1230 (1968), 
rw | 


cert. den. 394 U.S. 964 (1969); Long v. United States, 137 U. s. App. 


D.C. 311, 424 F.2d 799 (1969); Mason _v. United States, 134 U.S. App. 


Qc. 280, 414 F.2d 1176 (1969). 


There can also be no doubt whatsoever that this pretrial 


didentification by Mrs. Millard was held under illegally suggestive 
‘Sixcumstances, in violation of appellant's rights to due process under 
he Fifth Amendment. As the Supreme Court said in United States Vv. 


Wade, 388 U.S. 218, 234, 87 S.Ct. 1926, 1934 (1967): 
"an@ the vice of suggestion created by the identification 
in Stovall, supra, was the presentation to the witness | 
of the suspect alone handcuffed to police officers. It 
is hard to imagine a situation more clearly conveying 
the suggestion to the witness that the one presented 
is believed guilty by the police. See Frankfurter, 
The Case of Sacco and Vanzetti 31-32." 

| 

Not only was appellant alone in the custody of the police, 


handcuffed and guarded withguns, but Mrs. Millard was told that 
Appellant had already been positively identified as the robber by 


another witness, and that other witness was her own mother whd was 


eS 


| 
b- This Court has on a number of occasions ruled that witn esses 
Should view lineups separately, so that one witness's conclusion as 


» 


to identity shall not affect the others. For example, in United States 
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v. Allen, 133 U.S. App. D.C. 84, 86-87, 408 F.2d 1287, 1289-90 (1969), 


this Court said: 


“A second problem posed by the multi-witness 
lineup is the increased potential for inter-witness 
communication which is unfairly suggestive. The Government 
thus might do well to consider methods of separating 
witnesses to prevent commenication between witnesses 
or the identification of suspects by one witness in the 
presence of other witnesses. The promulgation of 
carefully written and well~enforced regulations which 
instruct both witnesses and the police as to appropriate 
conduct during the lineup would certainly be a helpful 
step in the right direction." 


But here the vice is even greater. Here, the witness's 
own mother, who was also the manager of the store where the witness 
+» was employed, was the one who had made the prior identification 
of appellant and who was present at the confrontation, "prodding" 
her daughter also to identify appellant as the robber (Tr. 66). 


Clearly, the confrontation was violative of virtually every 


The Improper Confrentaticn Fataily Tainted 
Mrs. Millard's In-Court Identification. 


Mrs. Millard s_ in-out 


The next question is whether the improper confrontation so 


fatally tainted Mrs. Millard's in-court identification that her 
myo be 


testimony identifying appellant as the robber should have been 


* excluded, as well as her pretrial identification. 


a 
As the Supreme Court recognized in United States v. Wade, supra, 


where the question involved a lineup: 


"A rule limited solely to the exclusion of © 
testimony concerning identification at the lineup itself, 
without regard to admissibility of the courtroom 
identification, would render the right to counsel an | 
empty one. ‘The lineup is most often used, as in the) 
present case, to crystallize the witnesses‘ identifica- 
tion cf the defendant for future reference. We have | 
already noted that the lineup identification will have 
that effect. The State may then rest upon the 
witnesses' unequivocal courtroom identification, and | 
not mention the pretrial identification as part of the 
State's case at trial. Counsel is then in the 
predicament in which Wade's counsel found himself-- 
realizing that possikie unfairness at the lineup may! 
be the sole means of attack upon the unequivocal | 
courtroom identification, and having to probe in the! 
dark in an attempt to discover and reveal unfairness, 


while bolstering the government witness' courtroom 
identification by bringing out and dwelling upon his, 
prior identificaticon.... 


“We think it follows that the proper test 
to be applied in these situations is that quoted in 
Wong Sun v. United States, 371 U.S. 471, 488, 83 
S.Ct. 407, 417, 9 L.Ed.2d 441, ‘(W]hether, granting 
establishment of the primary illegality, the evidence 
to which instant objection is made has been come at 
by exploitation of that illegality or irstead by 
means sufficiently distinguishable to be purged of the 
primary taint.‘ Maguire, Evidence of Guilt, 221 
(1959).' See also Hoffa v. United States, 385 
U.S. 293, 309, 87 S.Ct. 408, 17 L.Ed. 2d 374. 
Application of this test in the present context requires 
consideration of various factors; for example, the | 
prior opportunity to observe the alleged criminal act, 
the existence of any discrepancy between any pre-lineup 
description and the defendant's actual description, | 
any identification prior to lineup of another person, 
the identification by picture of the defendant prior to 
the lineup, failure to identify the defendant on a 
prior occasion, and the lapse of time between the 


or 


alleged act and the linezp identification. It is 
also relevant to consider these facts which, despite 
the absence of counsel, are disclosed concerning the 
conduct of the lineup” (3388 U.S. at 240-241, 87 S.Ct. 
at 1939-40). 


See also Simmons v. United States, 290 U.S. 377, 384, 88 S.Ct. 967, 


971 (1968). 


~~ 


In reviewing the decisions of the Courts as to the "various 


factors” of identification procedures which will be deemed to 
nconstitute the “various factors” to be considered "explatation 
of that illegality" or to “purge the primary taint," it is clear 


that none of them would permit the in-court identification admitted 
. 
in this case. Consider the following factors: 


(1) A sumber of cases* permitting an in-court identification 


|, stress the fact that the witness kad a good opportunity to view the 


eriminal at the time of the crime and in fact gave a clear and accurate 


deseription of him to the police before any suggestive identification 


EEE 


* Simmons v. United States, supra: Hawkins v. United States, 137 
U.S. App. D.C. 103, 420 F.cd 4306 (1969); Clemons v. United States, 
133 U.S. App. D.C. 27, 408 U.S. 1250 (1968): United States v. 

, Wilson, U.S. App. D.C. , 435 F.2d 403 (1970); United States 
v. Miller, No. 22, 352, desided by this Court March 19, 1971; 
United States v. Washington, No. 23, 059, decided by this Court 
December 28, 1970: Gregory v. United States, No. 21,089, decided 
by this Court March i8, 19€9. 


4 
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ras made. This shows that the witness had a clear picture of the 


| 
criminal in his mind before the suggestive confrontation, which 


»re-existing mental picture can be considered as continuing until the 


trial, independent of the suggestive confrontation. However, here 
S$. Millard testified that she knew appellant as a customer prior 
to the robbery, and yet, when she described the robber to the police 
fter the robbery, she did not tell them that very critical cake. 
(She was also confused as to which eye had the scar.) In hese 
@ircumstances, it cannot be said that she had a sufficiently 


accurate prior mental picture of what the robber looked like to 
| 
Lnable her memory to transcend the illegally suggestive confrontation. * 


(2) A number of cases** permitting an in-court identification 


' The two robberies were committed by an unmasked, undisguised 
robber. It is inherently incredible that a person like appellant, 

. who lived in the neighborhood and was a customer of the store, 
and therefore readily identifiable, would have committed them, 
let alone that he would have continued to be a customer of the 
store. 

4 

* Simmons v. United States, supra (a day later); United States v. 

| Wilson, U.S. App. D.c. , 435 F.2a 403 (1970) (ten minutes 
later); Hawkins v. United States, 137 U.S.App. D.C. 103, 420 

' F.2d 1306 (1969) (two days later): Clemons v. United States, 133 

4 rU.S. App. D.C. 27, 408 F.2d 1230 (1968), cert. den. 394 U.S. 964 
(1969) (the next morning after crime); Russell v. United States, 
127 App. D.C. 279, 383 F.2d 206, cert. den. 390 U.S. 964 (1968) 
(a few minutes later); Wise v. United States, 127 U.S. App. D.C. 
279, 383 F.2d 206 (1967), cert. den. 390 U.S. 964 (1968) (a few 
minutes later); United States v. Washington, No. 23,059, decided by 
this Court December 28, 1970 (less than 15 minutes after erime) ; 
United States v. Harris, No. 23254, decided by this Court November 
27, 1970. (a few hours later). 
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stress the fact that the suggestive identifications were made by 
witnesses soon after the erime occurred “while their memories were 
till fresh," and their minds would be less likely to be affected 
by suggestion than they would some time later when their memories of 
he criminal might be less clear. However, here, the suggestive 
gonfrontation was two months after the crime, when memories had clearly 
faded. (See Clemons v. United States, 133 U.S. App. D.C. 27, 46-47, 
408 F.2d 1230, 1249-50 (1968), cert. den. 394 U.S. 964 (1969), where 
a suggestive confrontation more than two months after the crime was 
mermitted only because of a prior photographic identification of the 
Kefendant immediately after the crime: see also Gregory V- United 
States, No. 21,089, decided by this Court March 18, 1969, where three 
weeks was held to be too long for recollections to remain fresh so as 
o withstand a suggestive confrontation. It might also be noted that 


not only was Mrs. Millard's recollection not fresh, but also that her 


other was confused even by the chance appearance at the time of 


arrest by appellant's brother who resembled him.) 
¢ 


(3) A number of cases* permitting in-court identification 


United States v. Evans, No. 23046, decided by this Court January 
7, 1971; see also cases cited in footnote ** page 28 supra. 


to make sure that the person the police have picked up after some 

ehase is the person they were directed to pick up rather than someone 
else; under such circumstances, rather than hold some innocent 
bystander until a lineup can be arranged, the person who spotted the 
alleged criminal is permitted to make an on-scene identification. 
Rowever, the kind of identification permitted by such cases is the kind 
made in this case by Mrs. Body, who went next door to the laundromat 

> identify the appellant after he had left the High's store. ‘once 


s. Body had made that identification and the appellant had been 


trrested in the laundromat, there was no need to exhibit appellant 
ms 


to other potential witnesses under such unusually suggestive circum- 


Ktances. Furthermore, in the Evans and Green*cases, the person making 


e identification did so within two weeks of the offense, by a 


#tness in whom the Court in Evans found "recollection of the offense 


is istill exceedingly fresh” (slip opinion, p- 8). As Officer 


seklus admitted here, there was really no need to take appellant 
4 | 


back to the High's store once he had been identified by Mr. Body 


(md arrested in the laundromat (compare United States v. Evans), supra). 


United States v. Green, U.S. App. D.C. , 436 F.2d 
290 (1970). 


~3]~ 


(4) Some cases* permitting an in-court identification stress 
the fact that there was some element of urgency in the confrontation, 
such as where it is thought the witness or alleged criminal may die 
~ 


before a proper jiaentification may be arranged. Here, obviously, 


no such problem existed. 


re (5) A number of cases** permitting in-court identification 
Pp 


stress the fact that the suggestive identification occurred when the 
witness was alone, and therefore the suggestion was not a significant 
Y%one (for example, note the concern this Court expressed in United 
States v. Wilson, ____U.S. App. D.C. 435 F.2d 403 (1970) because 


the two victims of the crime were permitted to view the alleged 
v 
assailant together). Here, of course, it is difficult to imagine a 


more significantly suggestive confrontation than a daughter presented 


by armed policemen with a handcuffed man, and being told by her own 


a 


4% Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967 (1967); See also 
Mason v. United States, 134 U.S. App. D.C. 280, 282, 414 F.2d 
1176, 1178 (1969). (Court stated that "where time is not a 
factor, however, we were mindful of the [Supreme] Court's 
expressed inability to find any 'substantial countervailing 

4 * policy considerations *** against the requirement of the 
presence of counsel'." 


** Simmons v. United States, supra; Gregory V- United States, No. 
21,089, decided by this Court March 18, 1969. 


o, 


mother that her mother had identified the man as the robber. 


(6) A numberof cases* permitting in-court identification 


| 
gtress the fact that the witness saw a number of photographs or 
. ] 


people in a lineup before or at the time of the suggestive identifica- 
tion and rejected them, or that others were present at the time and 


a. 
no one was specifically identified as the criminal albeit the 


situation did not avoid all aspects of suggestibility. The rationale 


lo 
for this is that although the particular identification may have 
¥ i 


““Fallen short of the ideal," the witnesses showed some degree of 


independence of suggestion. However, here Mrs. Millard was presented 


pnly with appellant, under the most suggestive circumstances, had 
© opportunity to choose among several, and no such argument can be 


made. 
(7) Some cases** permitting in-court identification, stress 


| 

Simmons v. United States, supra (6 group photographs of defendant 
and others); Coleman v. Alabama, 399 U.S. 1, 90 S.Ct. 1999) (1970) 
(six people in lineup); Long v. United States, 137 U.S. App. D.C. 
311, 424 F.2d 799 (1969) (witness who identified him among hundreds 
of people in court building could testify; witness who saw him 
alone should have had his in~court identification excluded, ruled 
this Court). 

$Y | 

#k Clemons v. United States, 133 U.S. App. D.C. 27, 408 F.2d 1230 
(1968), cert. den.394 U.S. 964 (1968) (witness Aggrey) ;Frazier v. 
v. United States, 136 U.S. App. D.c. 180, 419 F.2d 1161 (SEO) 
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‘the fact that the witness identified a photograph of the defendant 
from among many photographs before the suggestive personal confronta- 
pion. This prior ability to identify a phtograph of the defendant in 
a non-suggestive identification prior to the suggestive confrontation 
indicates the witness' ability, without suggestion, to identify the 
@efendant as the criminal. However, in this case, there was no such 
prior photographic identification (see Clemons v. United States, supra 
Y(witness Packer)). Indeed, Mrs. Millard never even told the police she 


- 


had seen the robber before, although she knew appellant as a customer 


. But more important than any single one of these factors is 


their combination. No case permitting in-court identification after 
a pretrial suggestive confrontation has based its conclusion on the 
presence of just one of these factors; they have all required a number 


of them (or other factors also absent here) to be present. However, 


here there is an amazing absence of the necessary factors to indicate 


¢hat Mrs. Millard's in-court identification had become “purged of 
the primary taint" of the prior illegally suggestive confrontation. 

at in-court identification should have been excluded from the testimony 
at the trial, and this Court shoulda reverse the conviction herein for 


ailure of the District Court to deo so. 
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TRANSCRIPT REFERENCES FOR ARGUMENT IT 


The Court's attention is respectfully directed to the 
following pages of the transcript: 

Motion For A Lineup, Tr. 2-8 

Tr. 23 

Tr. 41 

Tr. 123 

Tr. 127 


Tr. 143-144 


In addition, the transcript references for Argument I are also 


7 i 


elevant to Argument II as they indicate the circumstances constituting 


fhe background against which the Motion For A Lineup was made. 


See also the Motion For A Lineup itself, filed with the Clerk 


¢ 
Hf the District Court July 6, 1970. 


-35-— 


II. THE APPELLANT'S PRETRIAL MOTION FOR A 
LINEUP SHOULD HAVE BEEN GRANTED 


Appellant did not attempt below merely to rely on any 


m 
"legal technicality” concerning the illegally suggestive identifica- 
Peion. He did not sit back, as many defendants who perhaps are less 
‘Gonfident of their innocence might do, and only attempt, to dispute 
the identification, or its introduction, at the trial. He did not 
even oppose any attempt by the Government to force him to appear at 
; lineup in the Government's hope of reducing the taint of the prior 
Suggestive confrontation. 

On the contrary, appellant himself affirmatively requested 
the District Court to order another pretrial lineup so that, even 
at that late date and with all the suggestibility that had 
previously been involved, the Court could have some more objective 
idea of whether the two complaining witnesses could identify him 


as the robber. 


r Instead of welcoming the opportunity for a lineup to prove the 


ability of the two complaining witnesses to identify appellant,* the 


overnment opposed it. Instead of granting the motion, the District 


y« 
Court denied it. The theory apparently followed by the Court below 


et 


E.g., see Adams v. United States, 130 U.S. App. D.C. 203, 399 F.2d 
574 (1968), cert. den. 393 U.S. 1067 (1969); United States v. Allen, 
133 U.S. App. D.C. 84, 408 F.2d 1287 (1969); and Williams v. United 
States, 136 U.S. App. D.c. 158, 419 F.2d 740 (1969). 


~ 


was that the Wade-Gilbert-Stovall hearing was adequate protection in 
these circumstances (Motion For A Lineup, Tr. 6-7). 
w The only witness who did view appellant at a proper qxeupe 
Mrs. Sarah Ethridge, failed to identify appellant as the So. even 
° 

ough she was closer to the robber during both robberies than either 
Mrs. Body and Mrs. Millard and even though she was the only SCHcen who 
gaw the robber on both occasions (Mrs. Body and Mrs. Millard each 
having been present on a different occasion). One would think her 


s, 


nowledge and memory of the robber would be more accurate and clearer 


than the others. Yet, the Government thought it proper that she test 


Mer memory in the crucible of a lineup. 
Why not Mrs. Body and Mrs. Millard? Why did the Government 
ever ask them to attend a lineup? Why did the Government oppose 


appellant's request that they attend a lineup? Was the Government 
50 concerned that they, too, might fail to identify appellant that 
2 

it prefermed not to take any chance? What other valid explanation 


an there be for such a refusal to give appellant his only chance, 


however slim it was, to test their memories even in the face of 
heir prior confrontation of the appellant? 
4 a 
The Supreme Court has said that the right of cross-examination 


bY the trial is not 


"an absolute assurance of accuracy and reliability.... 
the first line of defense must be the prevention of 
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unfairness and the lessening of the hazards of eyewitness 
identification...." (United States v. Wade, supra, 
388 U.S. at 235, 87 S.Ct. at 1936-37) . 


ile this was said in a case where there had in fact been a lineup 


(the issue being the absence of counsel at the lineup), the Court was 
an 


ondeming the consignment of the defendant to the very sort of 
heaning to which the District Court here consigned the appellant 
as his sole protection (e.g., see Sera-Leyva v. United States, 

-S. App. D.C. , 453 F.2d 534 (1969), where this Court ruled 

at "defense counsel could also have explored what reason, if any, 
pxisted for failure to hold a lineup." ) 
’ In the circumstances of this case, the denial of appellant's 
Pretrial Motion For A Lineup was error which deprived him of his right 


RS a fair trial under due process of law as reqiired by the Fifth 


Amendment. 
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TRANSCRIPT REFERENCES FOR ARGUMENT III 


Tr. 212-213 


Pretrial Hearing, Tr. 2-3 


In addition, the transcript references for Arguments I and 


are relevant to Argument III, since Argument III depends on this 


| 
ourt concluding that either Argument I or Argument II is valid. 


v 
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FAILURE TO EXCLUDE MRS. MILLARD*S TESTIMONY 
OR TO GRANT APPELLANT & MOTION FOR A PRETRIAL 
LINEUP WAS NOT "HARMLESS ERROR." 
In such cases as Chapman v. California, 386 U.S. 18, 87 S.Ct. 
RP4 (1967) and Harrington v. California, 395 U.S. 250, 89 S.Ct. 1726 


(1969), the Supreme Court has established the standard for determining 


hen the action of a court in admitting tainted testimony requires a 


Lew trial. As that Court stated in Chapman: 


"We prefer the approach of this Court in deciding 
what was harmless error in our recent case of Fahy v. State 
of Connecticut, 375 U.S. 85, 84 §.Ct. 229, 11 L.Ed.2d 171. 
There we said: 'The question is whether there is a reasonable 
possibility that the evidence cemplained of might have 
contributed to the conviction.' Id., at 86-87, 84 S.Ct. at 
230. Although our prior cases have indicated that there 
are some constitutional rights so basic to a fair trial 
that their infraction can never be treated as harmless 
error, this statement in Fahy itself belies any belief 
that all trial errors which violate the Constitution 
automatically call for reversal. At the same time, however, 
like the federal harmless-error statute, it emphasizes 
an intention not to treat as harmless those constitutional 
errors that ‘affect substantial rights' of a party. An 
error in admitting plainly relevant evidence which possibly 
influenced the jury adversely to a litigant cannot, under 
Fahy, be conceived of as harmless. Certainly error, 
constitutional error, in illegally admitting highly 
prejudicial evidence or comments, casts on someone other 
than the person prejudiced by it a burden to show that it 
was-harmless. It is for that reason that the original 
common-law harmless—error rule put the burden on the 
beneficiary of the error either to prove that there was no 
injury or to suffer a reversal of his erroneously obtained 
judgment” (386 U.S. at 23-24, 87 S.Ct. at 827-28). 
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The facts in this case make it crystal clear that the 
testimony of Mrs. Millard was very significant to the conviction 
win'this case. There was no evidence which connected appellant with 
the crimes except for the cral identification testimony. There were 
? i 
two store employees who witnessed the first robbery and two who 
witnessed the second. Of the two who witnessed the first porpery 

| 
(Mrs. Ethridge and Mrs. Body), Mrs. Ethridge did not identify | 
appellant as the robber and only Mrs. Body did; of the two who 
jtnessed the second robbery (Mrs. Ethridge and Mrs. Millard), Mrs. 
Ethridge did not identify appellant as the robber, and only Mrs. 
Millard did. : 

There can be no valid argument that as to the conviction 

@f£ committing the second robbery, Mrs. Millard's testimony was very 


material, and its admission was not "harmless error. 


But even as to the first robbery, it is clear that Mrs. 


<<. 
Millard's testimony was material. The Government used her testimony, 


together with Mrs. Ethridge's testimony that the same person 
gommitted both robberies, as part of its case to prove.that appellant 
| 


committed the first robbery as well as the second (e.g., see Government's 
46 | 


=4]- 


closing argument to the jury, Tr. 212).* Otherwise, it was Mrs. 


Body's testimony against Mrs. Ethridge’'s (and appellant's) -- one 


« 


store employee who saw the robber once against another store employee 


who saw the robber twice. Obviously, Mrs. Millard's testimony would 
chave been material to the decision by the jurors as to which of these 


two was correct. 


The standard to be follewed here was set forth by the 
"Supreme Court in Fahy v. State of Connecticut, 375 U.S. 85, 86-87, 


84 S.Ct. 229, 230 (1963): 


“We are not concerned here with whether there was 
sufficient evidence on which the petitioner could 
have been convicted without the evidence complained 
of. The question is whether there is a reasonable 
possibility that the evidence complained of might have 
contributed to the conviction." 


Certainly, it cannot be concluded that the jury disregarded Mrs. 


Millard's testimony in considering whether appellant was the person 
‘ 
who committed the first robbery as well as the second. 

The denial of appellant's Motion For A Lineup, too, was not 


y narmless error." Particularly in a case of this sort, where there 


are substantial questions as to the ability of the complaining 


af 


_———————_— —— D 


* The appellant moved in the District Court for a severance of the 
trials on each of the counts, on the ground the evidence would 
be cumulative and would be used in much the manner that occurred. 
That motion was opposed by the Government and denied by the 
District Court (Pretrial Hearing, Tr. 2-3). 
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oa 


witnesses to identify the person accused, and where there has been 


“a suggestive confrontation, the person accused should have the 
constitutional right, as part of his right to a fair trial, to request 
and receive a properly-conducted lineup if he wishes it. 


4 
It is particularly significant in this case that Mrs. 


“Ethridge, who saw the robber twice, did view appellant in a lineup 
and failed to identify him as the robber. Perhaps the same would 
have been true of Mrs. Millard and Mrs. Body -- but the Government 


> 


and the District Court denied appellant the right to find out the answer 
"to that question. Certainly it cannot be said that the denial of this 
right was "harmless" when it was their testimony, and only their 


testimony, which was the basis for his conviction. 


CONCLUSION 
For the reasons set forth above, the conviction of appellant 
en both counts of robbery should be reversed. 
Respectfully submitted, 
HOWARD MONDERER 
1800 K Street, N. W. 
Washington, D. C. 20006 


Attorney for Appellant 
(Appointed by this Court) 


June 1, 1971 


v 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether an independent basis existed for Mrs. Mil- 
lard’s in-court identification of appellant where she clear- 
ly observed him at the time of the offense and had ob- 
served him on occasions prior to the offense? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 71-1059 


UNITED STATES OF AMERICA, APPELLEE 
v,. 


Gary E. CALDWELL, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In an indictment filed April 28, 1970 appellant was 
charged with two counts of robbery (22 D.C. Code 
$2901). At a pretrial hearing on May 26, 1970, appel- 
lant made a motion for severance of the two counts, 
which was denied by Judge Howard F. Corcoran. On 
July 6 Judge Corcoran held a hearing on and denied 
appellant’s motion to compel the staging of a lineup. 
On July 18 Judge Corcoran conducted a hearing on ap- 
pellant’s motion to suppress identifications by two wit- 
nesses on March 18, 1970, two months after the crimes, 


(1) 


2 


and any in-court identifications by them. Judge Cor- 
coran granted the motion to suppress evidence of the 
March 18 identification by one witness but found a suf- 
ficient independent basis for her in-court identification 
to allow its admission. Immediately thereafter a jury 
trial commenced before Judge Corcoran, and in due 
course appellant was found guilty on both counts on July 
14. On January 6, 1971, appellant was sentenced to six 
months to five years on each count, to run concurrently. 
This appeal followed. 


The Identification Hearing 


On January 22, 1970, Paulette Yvonne Millard and 
Sarah Ethridge employees of High’s Dairy at 1548 
First Street, S.W., were on duty at approximately 8:30 
p.m. when a man (later identified by Mrs. Millard as 
appellant) entered the store. Without standing in line, 
appellant approached the cash register and asked to have 
everything put into a brown bag. He was holding his 
hand in his pocket as if he had a gun (Tr. 5-7, 10, 14- 
15). Mrs. Millard testified that her attention was at- 
tracted to appellant because the ties to the hood of his 
jacket were fastened “in his mouth” and because he 
failed to stand in line like the other customers (Tr. 14). 
Mrs. Millard heard appellant’s command but ignored him. 
Appellant then said, “You think I’m kidding” (Tr. 7). 
When Mrs. Millard still did not respond, Mrs. Ethridge 
approached the cash register from the point where she 
had been standing and filled the bag with money.? Ap- 
pellant then fied, pursued for a short distance by Mrs. 
Millard (Tr. 7). The encounter in the store lasted five 
minutes, during which time Mrs. Millard closely ob- 


1 Mrs. Ethridge did not testify at the pre-trial hearing since she 
was unable to identify appellant at a lineup on March 24, 1970. 
Mrs. Millard did not attend that lineup, however, nor did the other 
witness, Mrs. Mary Ann Body (Tr. 143). 


2 At trial Mrs. Millard testified that Mrs. Ethridge was shaking 
and dropping the money on the floor. She stated that during this 
interval she “kept [her] eyes on him” and “looked at everything 
he had on” (Tr. 76, 86). 
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served appellant’s face from a distance of two feet under 
good lighting conditions (Tr. 8-9, 14-16). When the po- 
lice arrived, Mrs. Millard described the robber as twenty- 
eight years old, 5’4” tall, 155 pounds, having a mustache 
and a scar under his eye, and wearing a green army 
jacket with a hood and brown corduroy pants (Tr. 8, 
13-14, 16, 27). 

On February 2, 1970, Mary Ann Body was working at 
the same High’s store with Sarah Ethridge (Tr. 28-29). 
Between 8:00 and 9:00 p.m. Mrs. Body came from the 
back room and saw Sarah Ethridge placing money in a 
bag for a man whom she identified as appellant (Tr. 29, 
84-86). Mrs. Body came to the counter where appellant 
was standing (Tr. 30, 36). She observed him from a 
distance of two or three feet for five minutes under good 
lighting conditions (Tr. 30-31, 36-37), and as he left 
Mrs. Body went to the window and looked after him 
(Tr. 29). She described his as 5’4” tall, 140 or 150 
pounds, wearing an Army jacket with the hood tied 
so that his face was visible, and having a scar under 
his right eye and a “hairy face” (Tr. 30-31, 37-88). 

On March 18, 1970, both Mrs. Body and Mrs. Millard, 
but not Mrs. Ethridge, were working in the store (Tr. 
9, 17, 20, 31, 39). At about 8:00 p.m., while Mrs. Mil- 
lard was at dinner, Mrs. Body saw appellant enter the 
store and eventually buy some soap powder (Tr. 9, 32). 
At that time Officers Andrew J. Micklus, Elizabeth Ann 
Hines and an Officer Clinton were on a stakeout in ci- 
vilian clothes at the store (Tr. 44). Mrs. Body in- 
formed Officer Hines* that appellant, who had just left, 
was the person who had robbed the store in February 


*Mrs. Millard first stated on direct and cross-examination that 
the scar was under appellant’s left eye (Tr. 8, 16). However, on 
subsequent cross-examination she recalled that the scar was under 
his right eye (Tr. 27). Her testimony at trial was consistent with 
her last recollection at the hearing (Tr. 79, 81). 


‘ At trial the testimony showed that Officer Hines was the only 
officer in the store at this time (Tr. 101). 
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(Tr. 32). Appellant returned to the store again® and 
had a conversation with Officer Micklus about his posi- 
tion in the customer line (Tr. $2, 45). When appellant 
left again, Mrs. Body informed Officer Hines in the 
presence of Officer Micklus that appellant was the robber 
(Tr. 32, 45). These two officers, along with Officer 
Clinton, then located appellant in the laundromat next 
to the High’s store (Tr. 45-46). After the officers asked 
the men in the laundromat to remain still, Officer Hines 
was dispatched to escort Mrs. Body to the laundromat 
(Tr. 46). Appellant was not separated from the men 
in the group (Tr. 33, 46).° 

Before Officer Hines reached the store, Mrs. Millard 
returned from dinner and was told by Mrs. Body that 
the police were looking for appellant (Tr. 9, 17-18). 
Mrs. Body then went with Officer Hines to the laundro- 
mat, where she identified appellant from among a group 
of people (Tr. 32-38, 38-39, 46). Officer Micklus rec- 
ognized appellant as the person with whom he had had 
the previous conversation in the store (Tr. 46). Mrs. 
Body particularly remembered the scar under his right 
eye (Tr. 33, 47). 

Immediately thereafter the officers and Mrs. Body re- 
turned with appellant in handcuffs to the High’s store 
(Tr. 20, 47). In reply to Officer Micklus’ inquiry, Mrs. 
Millard identified appellant as the person who had robbed 
the store on January 22 (Tr. 9, 19, 54). While the 
three officers and two witnesses were in the store, ap- 
pellant’s brother came in. Upon seeing him, Mrs. Body 
stated that she was not certain that appellant was the 
person who robbed the store. After closer inspection of 
appellant, however, she reaffirmed that he was the cul- 
prit because of his scar (Tr. 40-41, 51-52). Mrs. Mil- 


$ Mrs. Body testified at trial that the interval between visits was 
about fifteen or twenty minutes (Tr. 102). 

6 At trial Officer Micklus made this fact more clear (Tr. 203). 

7See note 18, infra. 


8 The facts of this conversation were elicited clearly at trial 
(Tr. 110, 200-201). 
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lard did not become confused and was able to distinguish 
appellant from his brother (Tr. 20-22, 36).° She had 
in fact seen appellant on several occasions prior to the 
robbery, whereas Mrs. Body had not (Tr. 22, 36). 

After appellant’s arrest both Mrs. Body and Mrs. Mil- 
lard were shown photographs separately but did not at- 
tend a lineup (Tr. 23-27, 41-43).* 

Appellant, testifying in his own behalf, stated that 
he was arrested in the lanundromat and returned to the 
High’s store (Tr. 58). While he was in custody in 
High’s, his brother entered the store; Mrs. Body then 
recanted her identification, and the officer released his 
handcuffs with an apology. Then Mrs. Body changed 
her mind again (Tr. 59). Accordingly to appellant’s 
testimony, Mrs. Body asked Mrs. Millard twice if he 
was the robber, and finally Mrs. Millard identified him 
without ever having looked at him (Tr. 60). 

The trial judge excluded any testimony concerning 
Mrs. Millard’s identification on March 18 at the High’s 
store. However, he found a sufficient independent basis 
to allow an in-court identification by Mrs. Millard based 
on the January 22 robbery (Tr. 64-67). 


The Trial 


At trial Mrs. Millard, Mrs. Body and Officer Micklus 
testified during the government’s case in substantially 
the same manner as at the hearing on the motion to sup- 
press (Tr. 73-118, 134-140). Additionally the evidence 
showed that $30.00 was taken by appellant on January 
22, 1970, and $25.00 on February 2, 1970 (Tr. 77, 97, 
115, 119). Mrs. Body testified that she could distinguish 
appellant from his brother (Tr. 110-111). 


°The trial testimony more fully elaborated this last fact (Tr. 
84-85, 92-93). 


10 Again the trial tesitmony is more detailed (Tr. 81, 83-84, 105). 


11 Defense counsel waived any challenge concerning the photo- 
graphic identification (Tr. 56-57). 
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Mrs. Ethridge corroborated the testimony of Mrs. 
Millard and Mrs. Body as to the crimes of January 22 
and February 2 (Tr. 113-129). Additionally, she remem- 
bered her description of the robber on each occasion as 
being that he wore a green Army jacket with a hood, 
that his right eye was swollen with a cut on the eyelid, 
that he was 5’4” or 5’5” tall and that he weighed 145 
to 150 pounds (Tr. 115-117, 120). She stated that the 
same man committed the offenses on both occasions, al- 
though she could not make a positive identification of 
appellant at a lineup on March 24, 1970 (Tr. 118, 123, 
126-127, 143). 

Officer Hines corroborated Officer Micklus’ version of 
the events of March 18, 1970 (Tr. 130-134). 

Anne Caldwell, appellant’s mother, testified as a de- 
fense witness that appellant owned a jacket, marked as 
defense exhibit No. 1, which had no hood’ (Tr. 150- 
151). She testified further that she was unaware of the 
location of her son’s employment and that she could not 
recall his whereabouts on January 22 and February 2, 
1970 (Tr. 153-154). She stated her son had a mustache 
during January and February of 1970 (Tr. 152). 

Appellant again testified in his own behalf. He did not 
specifically remember his activities on January 22 or 
February 2, 1970 (Tr. 178, 187). His normal routine 
during those months was to work until 6:00 p.m., to go 
home, to eat and to retire (Tr. 187-188). His account 
of the happenings of March 18 matched substantially 
his testimony during the suppression hearing, although 
he added that he was not in a group of people when Mrs. 
Body identified him at the laundromat* (Tr. 179-182, 
191). He identified defense exhibit No. 1 as his coat 
(Tr. 179). He denied committing either offense (Tr. 
188-189). Additionally he testified that he received his 


12 This jacket was exhibited to Mrs. Millard, Mrs. Body and Mrs. 
Ethridge during their cross-examinations (Tr. 89, 108, 123). 


13 Officer Micklus and Mrs. Body, however, both agreed that appel- 
lant was among other persons (Tr. 202-203, 205). 
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scar in a fight about two years before trial ™* and that 
his eye was not swollen during January of 1970 (Tr. 184, 
192). At one point during the direct examination of 
appellant, he and his brother stood together about two 
fee: from the jury (Tr. 185-187). 

Officer Micklus as a defense witness and Mrs. Body 
as a rebuttal witness reiterated the facts concerning Mrs. 
Body’s hesitation on March 18 (Tr. 200-201, 206-208). 


ARGUMENT 


An independent basis existed for Mrs. Millard’s in- 
court identification. 


(Tr. 7-10, 18-22, 27, 30-47, 51, 54, 62, 64-66, 74, 
76, 78-86, 92-98, 96-97, 105-106, 115-118, 124-127, 
152-158, 183-187, 200) 


Appellant contends that the trial judge committed 
reversible error in allowing Paulette Millard to make an 
in-court identification of appellant as the person who 
robbed the High’s store on January 22, 1970. This con- 
tention is without merit in light of the record, which 
amply supports the trial judge’s conclusion that clear 
and convincing evidence** of an independent basis ex- 
isted.* The testimony presented both at the suppression 
hearing and at the trial?” satisfy the requirements of 


14 Officer Micklus and Mrs. Body testified that they heard appel- 
lant state that the mark had been present on his face for a number 
of years, possibly since childhood (Tr. 201, 203-204, 206-207). 


15 See United States v. Wade, 388 U.S. 218, 240 (1967) ; Clemons 
v. United States, 183 U.S. App. D.C. 27, 34, 408 F.2d 1230, 1237 
(1968) (en banc), cert. denied, 394 U.S. 964 (1969). 


16 Although the trial judge ruled that the confrontation between 
Mrs. Millard and appellant on March 18 was unduly suggestive, he 
nevertheless allowed her to make an in-court identification, no 
doubt in reliance on the rationale of Clemons v. United States, supra 
note 16, 183 U.S. App. D.C. at 34, 408 F.2d at 1237 (Tr. 64-66). 


17 This Court may consider the testimony at both the motion 
hearing and the trial in ruling on the existence of an independent 


an independent source.” 

Mrs. Millard had an excellent opportunity to observe 
appellant during the incident on January 22, 1970. From 
the time appellant entered the store until he departed, 
Mrs. Ethridge watched him almost continuously, her 
attention first attracted by the strings of a hood tied 
in front of appellant’s mouth and his failure to take a 
place in line with other customers, and retained by his 
asking for money with his hand in his pocket as if hold- 
ing a gun (Tr. 14-15). During the five-minute encounter 
Mrs. Millard observed appellant’s full face from as close 
as two feet under good lighting conditions (Tr. 8-9, 15, 
78-79, $1, 92). After Mrs. Ethridge interceded, Mrs. 
Millard was even more receptive to her observations of 
appellant, having ceased to be the primary object of ap- 
pellant’s attention (Tr. 7, 76-77, 93). She in fact 
watched appellant very closely as Mrs. Ethridge placed 
the money into a bag and also pursued appellant a short 
distance after his departure (Tr. 76, 86). The quality 
of her observation is further reflected by her detailed 
description given to the police, including his age, height, 
weight, type and color of clothing and the presence of a 
mustache and scar” (Tr. 8, 18-14, 16, 27, 74). This 


source. United States v. Kemper, 140 U.S. App. D.C. 47, 50 n.24, 
433 F.2d 1153, 1156 n.24 (1970) ; Hawkins v. United States, 137 
U.S. App. D.C. 103, 420 F.2d 1806 (1969). 


18 Simmons V. United States, 390 U.S. 377, 385 (1968) ; United 
States v. Wade, supra note 15, 388 U.S. at 241; United States v. 
Miller, D.C. Cir. No. 22,332, decided March 19, 1971, slip op. at 7; 
United States v. Kemper, supra note 17, 140 U.S. App. D.C. at 50- 
52, 483 F.2d at 1156-1158; United States v. Terry, 187 U.S. App. 
D.C. 267, 272-273, 422 F.2d 704, 709-710 (1970); Long v. United 
States, 137 U.S. App. D.C. 311, 315-816, 424 F.2d 799, 803-804 
(1969) ; Hawkins Vv. United States, supra note 17; Gregory V. 
United States, 188 U.S. App. D.C. 317, 324-325, 410 F.2d 1016, 
1023-1024, cert. denied, 396 U.S. 865 (1969); Clemons Vv. United 
States, supra note 15, 133 U.S. App. D.C. at 38, 43, 47, 408 F.2d 
at 1241, 1246, 1250. 


19 Some confusion existed in Mrs. Millard’s testimony as to the 
location of the scar. See note 3, supra. Appellee submits that the 
witness’ initial confusion is of little consequence. Cf. United States 
v. Kemper, supra note 17. 
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description apparently matched appellant’s physical 
characteristics (Tr. 62, 105, 152-153, 183). Further 
corroboration of the description was supplied through 
the testimony of Mrs. Ethridge, who was also an eye- 
witness; Mrs. Body, who observed appellant while he 
perpetrated the second robbery; and the jurors’ close 
view of appellant as he stood before them at defense 
counsel’s direction (Tr. 30-31, 37-38, 96-97, 105-106, 
115-117, 124-126, 185-187). Mrs. Millard steadfastly 
maintained her positive identification despite rigorous 
cross-examination (Tr. 14-16, 84). Mrs. Millard had 
seen appellant in the store on other occasions prior to the 
date of the robbery (Tr. 22, 81, 83-84).” 

These circumstances compel the conclusion that Mrs. 
Millard relied upon her impressions formed on January 
22, 1970, when subsequently identifying appellant on 
March 18 and at trial. This Court has repeatedly rec- 
ognized the heavy burden imposed upon appellant in 
seeking to disturb a trial court’s finding that an identi- 


fication is founded upon an independent basis.* The trial 


20 This fact, more than any other, adequately balances the sug- 
gestiveness of the conforntation occurring on March 18, two months 
after the crime. United States v. Wade, supra note 15, 388 U.S. at 
241 n.88: Gregory v. United States, supra note 18, 188 U.S. App. 
D.C. at $24, 410 F.2d at 1241. Compare Long V. United States, 
supra note 18, 187 U.S. App. D.C. at 316, 424 F.2d at 804. 

Appellant argues that the clear view of him by Mrs. Millard, the 
sufficiency of the description and the fact of Mrs. Millard’s prior 
observations are overshadowed by the omission in her description 
of the fact she had seen him prior to the robbery. That fact did 
not, however, constitute part of a description, and, as she explained, 
she had seen him in the store but did not know where he lived (Tr. 
22). Moreover, the omission of even relevant details in descriptions 
is not an indication of a witness’ lack of candor at trial. United 
States v. Kemper, supra note 17, 140 U.S. App. D.C. at 51 1.31, 
433 F.2d at 1157 n.$1. 


2g. United States v. Hinkle, D.C. Cir. No. 24278, decided 
July 19, 1971, slip op. at 4, and authorities cited therein; see 
United States v. Kemper, supra note 17, 140 U.S. App. D.C. at 52, 
483 F.2d at 1158. 

Appellant attempts to meet this burden primarily by relying on 
the suggestiveness of the March 18 confrontation but omits almost 
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court’s finding must stand particularly in light of the 
testimony of the other witnesses establishing appellant’s 
guilt. Mrs. Body’s positive spontaneous identification of 
appellant on March 18 as the man who robbed her on 
February 2, her view of him on February 2, and Mrs. 
Ethridge’s testimony that the same person committed the 
crimes on January 22 and February 2 leave little doubt 
of appellant’s culpability (Tr. 32-88, 38-39, 45-47, 118, 
126-127). The record as a whole presents no likelihood 
at all of irreparable misidentification. See United States 
v. Miller, supra note 18, slip. op. at 7; United States v. 


entirely any consideration of the January 22 robbery. Moreover, 
Mrs. Millard was unswerving in her identification during the 
March 18 confrontation, unlike Mrs. Body, and she testified that 
she remembered appellant at that time because of his physical and 
facial characteristics and that she was able to distinguish appellant 
from his brother (Tr. 9-10, 18-22, 40-41, 51, 54 ,200). The degree of 
independence and discernment exhibited by Mrs. Millard on March 
18 demonstrates that even then she was relying upon her impres- 
sions of appellant obtained and retained at the January 22 robbery. 

Cases cited by appellant support in large measure the govern- 
ment’s position that additional factors of reliability, such as other 
observations of an accused prior to the offense, will aid a witness’ 
clear observation at the time of the offense in overcoming even 2 
highly suggestive confrontaiton. Gregory v. United States, supra 
note 18, 188 U.S. App. D.C. at 323-324, 410 F.2d at 1022-1023; 
Clemons v. United States, supra note 15, 183 U.S. App. D.C. at 38, 
47, 408 F.2d at 1241, 1250; see United States v. Green, 141 US. 
App. D.C. 136, 138, 436 F.2d 290, 292 (1970); Frazier v. United 
States, 186 U.S. App. D.C. 180, 419 F.2d 1161 (1969) ; cf. Coleman 
v. Alabama, 399 U.S. 1 (1970) ; United States v. Harris, 141 US. 
App. D.C. 258, 487 F.2d 686 (1970). 

Cases cited by appellant where an independent source was not 
found can be distinguished. In Long v. United States, supra note 
18, the witness had only a fleeting glance of the villain, and no 
“extraneous circumstances” such as prior acquaintance were pres- 
ent. 137 U.S. App. D.C. at 316, 424 F.2d at 804. In Mason v. United 
States, 184 U.S. App. D.C. 280, 414 F.2d 1176 (1969), the witness 
expressed difficulty in separating the images of two suggestive en- 
counters from that formed at the time of the offense, unlike Mrs. 
Millard in the instant case. Appellant’s other cases do not focus on 
an evaluation of the record to determine the existence of an inde- 
pendent source. E.g., United States v. Evans, 141 U.S. App. D.C. 
$21, 438 F.2d 162 (1970); United States v. Wilson, 140 U.S. App. 
D.C. 331, 485 F.2d 403 (1970). 
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Harris, supra note 22, 141 U.S. App. D.C. at 256, 437 
F.2d at 689 (1970); Mendoza-Acosta v. United States, 
189 U.S. App. D.C. 148, 146, 430 F.2d 516, 519 (1970) ; 
Long v. United States, supra note 19, 187 U.S. App. D.C. 
at 316-317, 424 F.2d at 804-805; Clemons v. United 
States, supra note 15, 188 U.S. App. D.C. at 47, 408 
F.2d at 1250. 


22 Appellant also contends that the court’s refusal to compel the 
staging of a lineup deprived him of due process. The law is other- 
wise. United States v. Hamilton, 187 U.S. App. D.C. 89, 91 n-11, 
420 F.2d 1292, 1294 n.11 (1969); Kennedy v. United States, 122 
U.S. App. D.C. 291, 295, 358 F.2d 462, 466 (1965) ; Haskins v. 
United States, 488 F.2d 836, 888 (10th Cir. 1970) ; United States v. 
Ravich, 421 F.2d 1196, 1203 (2d Cir.), cert. denied, 400 U.S. 834 
(1970) ; United States v. Munroe, 421 F.2d 644, 645 (5th Cir.), 
cert. denied, 400 U.S. 851 (1970). 

In extraordinary situations trial courts have themselves ordered 
lineups conducted in the courtroom to test the reliability of other- 
wise questionable identifications. E.g., United States v. Hinkle, 
supra note 21, slip op. at 4-5; United States v. McNair, 140 
U.S. App. D.C. 26, 488 F.2d 1182 (1970). In the absence of excep- 
tional circumstances, however, the law is clear that a defendant’s 
Wade-Stovall rights are sufficiently protected by judicial review of 
the manner in which an out-of-court confrontation is conducted by 
the executive. Such review is normally obtained, as it was in this 
case, by way of a hearing to determine the admissibility of identi- 
fication testimony. With judicial review of actual confrontations 
readily available, and the extraordinary remedy of an in-court 
lineup conducted by the court (not by the executive) also available 
for truly extraordinary cases, judicial encroachment into the 
discretionary function vested in the executive of scheduling lineups 
as investigatory procedures is unnecessary and unwarranted. See 
Williams v. United States, 186 U.S. App. D.C. 158, 161, 419 F.2d 
740, 748 (1969) (en banc); cf. Kennedy v. United States, supra, 
122 U.S. App. D.C. at 295, 353 F.2d at 466; Metropolitan Police 
Department Memorandum Order No. 16, series 1970, {III (May 
15, 1970). Particularly in light of the whole record in this case, 
we submit that appellant’s rights were adequately protected. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
Herbert B. HOFFMAN, 
RICHARD L. Cys, 
Assistant United States Attorneys. 
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GARY E. CALDWELL, APPELLANT 


v. 
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REPLY BRIEF FOR APPELLANT 
on 
ARGUMENT 
I. 

BECAUSE OF THE OVERLY-SUGGESTIVE AND UNJUSTIFIED 

PRE-TRIAL “ONE MAN SHOW-UP", THE IN-COURT. IDENTIFI- 

CATION OF APPELLANT BY MRS. MILLARD, THE DAUGHTER, 

SHOULD HAVE BEEN EXCLUDED. 

The Government Brief does not contest the material facts of the 
clearly suggestive and completely unjustified confrontation in which 
the appellant, in handcuffs and under the armed guard of three 


police officers, was taken from the laundromat where he was arrested 


and identified by the mother, Mrs. Body, and, instead of being taken 
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‘to the police station to be booked, was brought to the High's store 
where he was exhibited to the daughter, Mrs. Millard, who was informed 
‘that her own mother* -- who was also present at the confrontation - 
‘had identified him as the robber and that the police had arrested 

him for the crimes. Nor does the Government Brief attempt to deny 
that the confrontation was both illegally suggestive and completely 
unjustified. | 

The cases are clear that in cases of suggestive confrontations 

of this kind, the burden is on the Government 


"to establish by clear and convincing evidence that the 

in-court identifications were based upon observations of 

the suspect other than the [suggestive] identification" 

United States v. Wade, 388 U.S. 218, 240, 87 S.Ct. 1926, 

1939 (1967); Long v. United States, 137 U.S. App. D.C. 311, . 

315, 424 F.2d 799, 803 (1969) . 

Furthermore, while the conclusions of the trial court are 
entitled to great -respect, when 2 cortitutional issue is involved 
this Court's own view of the entire record permits it to re-evaluate 


whether the Government has sufficiently sustained its great burden 80 


as to require reversal. As this Court stated in this connection in 


United States v. Gambrill, No. 23,512, decided by this Court July 29, 


ee ————— —— 


* Tt is interesting to note that nowhere in the entire Government 
Brief is it mentioned that Mrs. Body is Mrs. Millard's mother or 
that Mrs. Millard is Mrs. Body's daughter -- a most significant 
fact. | 


“However well established these principles may 
be, they cannot derogate from the equally well-established 
principle that, when a constitutional issue is present, 
our own view of the entire record may impel us to conclude 
that the evidence concerning the existence of an independent 
source is insufficient to satisfy the burden which rests 
upon the Government. This is one such case, for we are 
unable to conclude in the circumstances here present that 
the identification procedures which were used with respect. 
to both accused were not so impermissibly suggestive as 
to give rise to a very substantial likelihood of irreparable 
misidentification" (slip opinion, p.- 17, citations omitted 
and emphasis added). 


The Government did not satisfy its burden in this case, and 
Mrs. Millard's in-court identification should have been excluded. 


That "Mrs. Millard had an excellent opportunity to observe {the 


robber] during the incident on January 22, 1970," the point on which 


the Government lays the greatest stress (Govemment Brief, p. 8) 
is of not sufficient significance when weighed against the other 
facts that show that Mrs. Millard did not have a sufficiently 
accurate prior mental picture of what the robber looked like to 


enable her memory to transcend the illegally suggestive confrontation* 


—_—_ 


The holding of the confrontation clearly violates the Police 
Department's own regulation regarding near-scene or on-scene 
identification confrontations, which allow them only if the suspect 
is arrested within 60 minutes of an alleged offense. See Memorandum 
Order No. 16, Series 1970, par. I-1 (May 15, 1970), cited in the 


(Cont'd next page) 
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‘which occurred about two months later.* These other significant 


facts include Mrs. Millard's failure to tell the police after the 


' robbery that she knew the robber as a customer in the store prior to 
the robbery -- probably the most significant fact she could tell them 

to aid their search for the robber (Tr. 22-23, 81, 83-84); the 

' testimony of Mrs. Body and Mrs. Ethridge, both of whom worked at the 


store most of the time, that the robber had not been a customer at 


se 


(Cont'd from preceding page) 


Government's Brief herein and discussed by this Court in United 
States v. Perry, No. 22,469, decided by this Court on June 1, 1971, 
slip opinion, p. 21, emphasis added. Only where the suspect is in 
"critical" condition are confrontations permitted beyond the 60- 
minute limit (par. I-3). Here, the suggestive and unjustified 
confrontation was held by the police about two months after the 
crime. RT | 

| 
Furthermore, the Police Department's own regulation regarding such 
confrontations requires that "to the extent practicable each witness 
shall view the subject independently, out of the immediate presence 
of the other witnesses" (Memorandum Order No. 16, Series 1970, par. 
I-8 (May 15, 1970)). This part of the regulation, too, was 
violated here, without any necessity or justification. 


Only recently, this Court, in its en banc ruling in United States v. 
Thomas, No. 22,768, decided September 14, 1971, noted the “serious 
problem as to whether any new in-court identification of appellant 
by Drayton could survive a one-man show-up at which appellant, 
without counsel and 24 hours after the offenses were committed, 

was first identified as a participant" (slip opinion, p. 18, 


emphasis added). 
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the store and they had never seen him before* (Appellant's Brief, 
pp. 7-8); and Mrs. Millard's confusion as to which eye had the 
scar (Appellant's Brief, p. 12 £n). 


The decisions of the Supreme Court and of this Court make it 


clear that where there are discrepancies of this kind, particularly 


where coupled with as suggestive and unjustified a confrontation 
as occurred here six to eight weeks after the crimes, the in-court 
identification must be excluded, E.g. see United States v. Wade, 
388 U.S. 218, 241, 87 S.Ct. 1926, 1940 (1967); Clemons v. United 
States, 133 U.S. App. D.C. 27, 408 F.2a 1230 (1968), cert. den. 
394 U.S. 964 (1969); Gregory v. United States, No. 21,089, decided 
by this Court March 18, 1969; Long v. United States, 137 U.S. App. 
D.C. 311, 424 F.2d 799 (1969); United States v. Perry, No. 22,469, 
decided by this Court June l, 1961. 

Nor does the record as a whole present "no likelihood at all 
of irreparable misidentification" (Government Brief, p. 10) 
On the contrary, there is no extrinsic evidence whatsoever that 


appellant committed either robbery. The sole evidence against 


i 


* There is no dispute that appellant was a customer of the store, as 
indeed he was on two occasions on the night he was arrested 
(Tr. 22-23, 81, 83-84; 32, 45, 101-104, 136). 
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appellant was the identification testimony of Mrs. Millard as to 

the January 22, 1970, robbery and of Mrs. Body as to the February 2, 
1970, robbery (and even Mrs. Body was confused by the chance 
‘ appearance of appellant's brother on the night of the arrest (Tr. 
109-110, 200-201, 206-208)). The only eye-witness to coth eoppentes 


' and the person closest to the robber on both occasions, Mrs. 


Ethridge, failed to identify appellant as the robber (Tr. 123, 127, 


! 143-144). There was evidence that appellant was not in need of 


‘ money, being an auto mechanic who worked regularly, earning from $100 
to $350 per week (Tr. 164-167, 171, 176-177). Appellant sinad an 
army-type jacket which at first glance looked like the robber's, but 
all the complaining witnesses agreed it was not the one worn by the 
robber (Tr. 89-90 (testimony of Mrs. Millard); 108 (testimony of Mrs.— 
Body); 123-124 (testimony of Mrs. Ethridge); 150-151, 180, 183)). 

And it is inherently incredible that a person like appellant, * who 
was a customer of the store and therefore readily identifiable,.-would 
have committed the two robberies without any disguise or mask and 
with his face exposed and readily recognizable, and then have 


continued thereafter to patronize the same store as a customer, 


en 


* -Burthermore, appellant had no prior criminal record, and testified 
below in his own defense. character witnesses testified to his 
excellent reputation for truth, honesty and veracity (Tr. 168-169, 
172-173). 


as he did on the night of his arrest (Tr. 6-9, 12-15, 22-23, 29-32, 
37, 45-46, 74-79, 81, 83-84, 95-97, 101-104, 112, 114-116, 117-120, 
121, 136, 138-139, 177-178, 194-195; and appellant's testimony, 
Tr. 180-181). 

II. 


THE APPELLANT'S PRE-TRIAL MOTION FOR 
A LINEUP SHOULD HAVE BEEN GRANTED. 


A LINEUP SHOU) eee 


The second principal issue in this case is whether, on the facts 


of this case, appellant's affirmative motion to the District Court to 


order a pre-trial lineup so the Court could have some more objective 
idea of whether the two complaining witnesses could identify him as 
the robber, should have been granted. 

The Government attempts to dismiss this issue in a footnote 
(Government Brief, p- 11 fn 22), basically with the claim that “the 
law is otherwise," followed by citations to several cases. However, 
far from being a settled question so easily dismissible without 
discussion, only last year, in one of the cases cited by the 
Government, the Second Circuit stated that the question of whether 
the defense was entitled to a lineup "does not appear to have been 
presented heretofore." United States v. Ravich, 421 F.2d 1196, 
1202-3 (1970); see also United States v. McNair, 140 U.S. App. D.C. 26, 


28, 433 F.2d 1132, 1134 (1970), where this Court expressly reserved 


this question. 
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Unlike this case, in Ravich there was no finding that improper 
methods of pre-trial identification had been used, and in such 
circumstances the Second Circuit stated it was not disposed [to conclude 
that the denial of a lineup violated a constitutional right. However, 
the Court added the following statement: 


"On the other hand, we can well see how a prompt Line+up 
might be of value both to an innocent accused and to law 
enforcement officers. A pretrial request by a defendant 
for a line-up is thus addressed to the sound discretion 

of the distriét’court and should be carefully considered. 
Without any attempt at being exhaustive, we think some 
relevant factors are the length of time between the crime 
or arrest and the request, the possibility that the 
defendant may have altered his appearance (as was at least 
attempted here), the extent of inconvenience to prosecution 
witnesses, the possibility that revealing the identity of 
the prosecution witnesses will subject them to intimidation, 
the propriety of other jdentification procedures used by 
the prosecution, and the degree of doubt concerning the 
identification" (421 F.2d at 1203). 


i} 


In this case, the District Court made no attempt to inquire into 


any of these factors. It would appear from the record, however, 

that here appellant had not altered his appearance except to get 

a haircut (the robber's hair was covered by the hood anyway) (Tr. 186); 

| there was no question relating to revealing the identity of the 
witnesses; there was substantial question concerning the propriety 

_of the other identification procedures used by the Government; and there 


' was substantial doubt concerning the identification .-- all of which 


! militated in favor of the grant of appellant's request for a lineup. 
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Had the District urt given appropriate consideration to these factors, 
it should have granted appellant's pre-trial motion, even without 
considering the constitutional question. 

In another case cited in the Government Brief, United States v. 
Hamilton, 137 U.S. App. D.C. 89, 9ln. 11, 420 F.2d 1292, 1294 
n. 11 (1969), this Court indicated there was merit in the suggestion 
that a lineup be required as a condition to permitting an in-court 
identification after even a valid initial photographic identification. 
While this Court did not invoke the due process mandate or its 
supervisory power in that case, which aid not involve a suggestive 
pre-trial confrontation, it also felt itself obliged to add, in the 
footnote ruling on the lineup question, that there was very extensive 
extrinsic evidence of guilt -- "so strong as to have warranted affirmance 
even if there had been an error in admitting the identification 


testimony." 


Nor do the other cases cited by the Government support its 


contention that "the law is otherwise." In Haskins v. Unit ed States, 
433 F.2d 836 (9 Cir. 1970), the defendant did not affirmatively request 
a pre-trial lineup, but merely contended on appeal that he should have 
been given one automatically as a basic right. In United States v. 
Munroe, 421 F.2d 644 (5 Cir. 1970), the request for a lineup was made 


during the trial and there was substantial extrinsic evidence connecting 
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the defendant to the crime. And Kennedy v. United States, 122 U.S. 


App. D.C. 291, 353 F.2d 462 (1965), a case decided before the Supreme 


Court's decision in Stovall v. Denno, 388 U.S. 377, 88 $.ct. 967 (1968), 


‘simply refused to apply the Second Circuit's decision in Stovall to 
‘an identification at the scene of a crime; it does not ~ppear that in 
‘Kennedy the defendant requested a pre-trial lineup, merely that he 


‘claimed he should have had a lineup instead of the allegedly suggestive 


confrontation. 

The Government's secondary argument that scheduling lineups isa 
'"a@iscretionary function vested in the executive branch" has nothing to 
do with the lineup issue in this case (Government Brief, p. 11 fn 22). 


There is no question here of the District Court or the appellant 


attempting to interfere with a lineup being conducted by the Government. 
Rather, the issue is whether the other party to the case (the appellant) 


! ean assert a similar right to have a lineup conducted at his instance.* 


In United States v. McNair, 140 U.S. App. D.C. 26, 433 F.2d 1132 
(1970), a pretrial lineup was held at the defendant's request, 

under the supervision of the trial judge, with all the other lineup 
participants selected by defense counsel. During the trial in : 
United States v. Hinkle, No. 24,273, decided by this Court July 19, 
1971, the District Court held its own lineup. The Government 
apparently concedes that there was no "encroachment" on' the functions 
of the police or the prosecutor in these actions. 


Te 


The Government's argument here seems to be that the Government can 
appropriate the Lineup process itself solely to its own use, and no one 
else should be permitted to initiate one except for trial courts, in 
the courtroom, in extraordinary situations. If the lineup identification 
process has any validity as an evidentiary tool for the prosecution, it 
cannot be permitted to be so entirely denied to the defense. 

Appellant's pre-trial motion for a lineup should have been ordered 
by the District Court either as a matter of its sound discretion after 


inquiry into the relevant factors (United States v. Ravich, supra) 


$$ 


or as a right which, on the facts of this case, invoked the due process 


mandate and the Court's supervisory power (United States v. Hamilton, 
supra). On the facts of this case, the District Court's refusal to do 
so, or even to inquire into and consider the relevant factors, was 
reversible error. 
CONCLUSION 

For the reasons get forth in the appellant's main and reply 
briefs herein, the conviction of appellant on both counts of robbery 
should be reversed. 


Respectfully submitted, 


HOWARD MONDERER 
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Monday, October 4, 1971 
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